Choice of Law in Punitive Damage Cases

by John D. Rowell

Over the last decade, U.S. auto manufacturers have adopted a new tack in their efforts to
defeat claims for punitive damages. Ford and General Motors argue that the law of their
corporate headquarters and their principal place of business, Michigan, should apply to punitive
damage claims. Michigan does not allow a civil jury to impose punitive damages. As we all
know, California does permit imposition of such damages when a civil plaintiff can show by
clear and convincing evidence that the defendant has acted with malice as defined by Civil Code
section 3294.

When there is conflict between the laws of two or more states, the courts look to choice
of law rules to decide which state’s law will be applied. As will be explained in this article, the
argument that Michigan law should apply, which has been raised in a number of cases in
California, should fail. However, there is support for the argument in some federal decisions and
our Courts of Appeal have yet to address the issue. It is a sure bet that the manufacturers will
repeatedly raise the argument, at least until a published decision results.

The Applicable Choice of Law Rules

The forum state will apply its choice of law rules. This is true in both federal and state
courts. (Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 487, 496-97 (1941).) California
applies a governmental interest approach and California’s choice of law rules are well settled.

Many examples of application of California’s choice of law rules exist in the area of liability and




compensatory damages. However, applying choice of law rules in the context of claims for
punitive damages presents unique considerations.

“When the primary purpose of a rule of law is to deter or punish conduct, the

States with the most significant interests are those in which the conduct occurred

and in which the principal place of business and place of incorporation of the

defendant are located.”

Keene Corp. v. Insurance Co. Of North America, 597 F.Supp. 934, 938 (D.D.C. 1984), citing
Restatement (Second) Conflict of Laws §145, comments c-¢, in applying California-type
“governmental-interest analysis.” See also, Kelly v. Ford Motor Co., 933 F.Supp. 465, 469
(E.D.Pa. 1996).

The rules governing choice of law problems have been settled in California for decades.
California follows a three-step “governmental interest analysis” to address conflict of laws claims
and determine which law will be applied. Clothesrigger, Inc. v. GTE Corp., 191 Cal.App.3d
605, 612-616, 619, 236 Cal.Rptr. 605 (1987); Stonewall Surplus Lines Ins. Co. v. Johnson
Controls, Inc., 14 Cal.App.4th 637, 645-646, 17 Cal.Rptr.2d 713 (1993). Generally speaking,
California courts will apply California law unless a party timely requests that the law of a foreign
state be applied. Additionally, the party asking that the court apply foreign law must demonstrate
that the foreign law will further the interest of the foreign state. Bernhard v. Harrah's Club, 16
Cal.3d 313, 317-318, 128 Cal.Rptr. 215, 546 P.2d 719 (1976).

Under the first step of the governmental interest approach, the foreign law proponent
must identify the applicable rule of law in each potentially concerned state and must show it

materially differs from the law of California. The fact that two or more states are involved does



not in itself indicate there is a conflict of laws problem. Hurtado v. Superior Court, 11 Cal.3d
574, 580, 114 Cal.Rptr.106, 522 P.2d 666 (1974). If the relevant laws of each state are identical,
there is no conflict. (/d, see also Bernhard, supra, 16 Cal.3d at 317.)

If, however, the trial court finds the laws are materially different, the trial court then
proceeds to the second step and determines what interest, if any, each state has in having its own
law applied to the case. Hurtado, supra, 11 Cal.3d at 580. Even if the jurisdictions have
materially different laws, "there is still no problem in choosing the applicable rule of law where
only one of the states has an interest in having its law applied." (Id.; see also Bernhard, supra, 16
Cal.3d at 317.) California law will apply if the foreign law proponent fails to identify any actual
conflict or to show the other state's interest in having its own law applied. Bernhard, supra, 16
Cal.3d at 317-318; In re Title U.S.A. Ins. Corp. 36 Cal.App.4th 363, 372, 42 Cal Rptr. 498
(1995).

Only where the laws are materially different and each state has an interest in having its
own law applied, a situation referred to as a “true” or “actual” conflict, will the trial court take
the final step and select the law of the state whose interests would be “more impaired” if its law
were not applied. (Bernhard, supra, 16 Cal.3d at 320; see also Offshore Rental Co. v.
Continental Oil Co., 22 Cal.3d 157, 164-165, 148 Cal.Rptr. 867, 583 P.2d 721 (1978). This is
the third step in California’s “government interest analysis.” In analyzing the comparative
impairment involved, the trial court must determine “the relative commitment of the respective
states to the laws involved” and consider “the history and current status of the states' laws” and

“the function and purpose of those laws.” (Offshore Rental Co., supra, 22 Cal.3d at 166.)



Our Supreme Court recently enunciated and followed this approach in Washington
Mutual Bank v. Superior Court (Briseno) 24 Cal.4th 906, 919-920, 103 Cal.Rptr.2d 320, 15 P.3d

1071 (2001).

The Constitutional Analysis

Before proceeding to a choice of law analysis, Washington Mutual teaches that it is
necessary to determine whether or not there is sufficient constitutional basis for application of
California law.

“In Phillips Petroleum Co. v. Shutts (1985) 472 U.S. 797, 105 S.Ct. 2965, 86

L.Ed.2d 628, the United States Supreme Court held that a forum state may apply

its own substantive law to the claims of a nationwide class without violating the

federal due process clause or full faith and credit clause if the state has a

'significant contact or significant aggregation of contacts' to the claims of each

class member such that application of the forum law is ‘not arbitrary or unfair.” fn.

7 (Id. at pp. 821-822, 105 S.Ct.2965; Stonewall Surplus Lines Ins. Co. v. Johnson

Controls, Inc. (1993) 14 Cal.App.4th 637, 649-650, 17 Cal.Rptr.2d 713.)”

Washington Mutual, supra, 24 Cal.4th at 919, 103 Cal.Rptr.2d at 330.

The constitutional requirements of Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 817-
818 (1985), are generally satisfied in products liability cases. Virtually every case will have one
element which should be sufficient. Cases involving injury or death allegedly as a result of
defects in products sold in California, or for use in California, or sold or leased through a

manufacturer’s network of franchisees or dealerships in California, should satisfy the



requirement as should cases involving advertising for the product directed to California, or where
the accident or injury foreseeably occurred in California.

Identification of Another State’s Law in Conflict with That of

California

The second step, identification of an actual or true conflict, is relatively straight forward.
The State of Michigan, by common law rule, does not allow imposition of punitive damages on
any civil defendant. Hicks v. Ottewell, 174 Mich.App. 750, 756, 436 N.W.2d 453, 456 (1989);
Kewin v. Massachusetts Mut. Life Ins. Co., 409 Mich.401, 295 N.W.2d 50 (1980). Michigan’s
common law prohibition is in conflict with California’s punitive damage statute, Civil Code
section 3294.

Obviously, the reprehensible conduct to be punished and/or deterred by California’s
punitive damage statute is not endorsed by Michigan. Michigan would only limit the nature of
damages that could be imposed as a result of engaging in such conduct. However, limitations on
the type of damages recoverable are sufficient to bring choice of law rules into play.

The Government Interests Advanced by California’s Civil
Code Section 3294 Are Two Fold: Punishment and Deterrence

California’s punitive damage statute was initially derived from English common law,
which allowed imposition of punitive damages. Punitive damages were originally codified in the
Field Code. Punitive damages have always been available under California law.

The teaching of numerous California decisions establishes that government interests
underlying section 3294 are twofold -- to punish wrongdoers and to deter future wrongful

conduct by the wrongdoer or others whose actions cause injury and/or death to California



citizens. PPG Industries, Inc. v. Transamerica Ins. Co., 20 Cal.4th 310, 317, 84 Cal.Rptr.2d
455,975 P.2d 652 (1999). This second consideration was largely ignored by the federal
decisions the manufacturers rely upon.

In fact our Supreme Court has repeatedly advised that deterrence is the ultimate goal of
section 3294,

For example, in Adams v. Murakami, 54 Cal.3d 105, 284 Cal.Rptr.318, 813 P.2d 1348
(1991), the Court answered two questions in the affirmative. First, is evidence of a defendant’s
financial worth necessary before a jury may impose punitive damages? Second, if so, does the
plaintiff have the burden of proof on the issue? Adams involved a claim brought by the
conservator of a 39-year-old female patient who was a diagnosed chronic schizophrenic of low
intelligence. While hospitalized she became pregnant when raped by another patient. The
patient’s child was both mentally retarded and autistic. The conservator alleged, and proved, that
the pregnancy occurred as a result of the conscious disregard of Dr. Murakami.

In reaching the conclusion that evidence of financial worth was essential to a valid
punitive damages award, the Supreme Court emphasized the importance of effecting deterrence
under section 3294. “. .. [T]he quintessence of punitive damages is to deter future misconduct
by the defendant. . .” Id., 54 Cal.3d at 110, 284 Cal.Rptr. at 320. The goal of deterrence is not
limited to the defendant, but extends to others who may repeat the wrongful conduct in the
future. Petersen v. Superior Court (Thompson), 31 Cal.3d 147, 156, 181 Cal.Rptr. 784, 642 P.2d
1305 (1982).

Petersen squarely stands for the proposition that one significant goal of California’s

punitive damages statute is to deter the conduct of persons other than the defendant. To advance



this goal, in Petersen, the Supreme Court determined to apply its decision in 7t aylor v. Superior
Court (1979) 24 Cal.3d 890, 157 Cal.Rptr.693, 598 P.2d 854 retroactively as a means of
effecting deterrence. Taylor held that the malice requirement of Civil Code section 3294 may be
satisfied by showing that the defendant was intoxicated along with circumstances indicating a
conscious disregard for the consequences.

Obviously the decision to apply Taylor retroactively could have no deterrent effect on the
particular defendants in each case to which the holding in Petersen would apply. By definition
those person’s wrongful conduct occurred before Taylor was published. Thus, those defendants
could not have known that they would be subject to imposition of punitive damages. Taylor was
made retroactive in Petersen because the Supreme Court felt that doing so might serve the goal
of deterring others by the example made of those defendants.

That California has an interest in deterring conduct, malicious or otherwise, which causes
injury to its citizenry, even by out of state corporations, can hardly be doubted. For example,
forty years ago, in an action brought to enjoin certain unfair, deceptive and fraudulent business
practices under then Civil Code section 3369 (the predecessor to California’s unfair competition
law), an injunction was issued precluding a defendant from, among other things, mailing
deceptive forms to California residents from Washington, D.C. Against the claim that the
injunction was overbroad because it purported to regulate extraterritorial conduct, the Court of
Appeal held:

“In the matter before us, the defendants were ordered to desist from certain
conduct unless performed in a specific way. The circumstance that the decree was

given an extraterritorial effect does not impair its validity. In granting injunctive




relief the court acted in personam against the defendants, and it is immaterial that

the control it asserts over their actions extends beyond the boundaries of

California. (Title Ins. & Trust Co. v. California Dev. Co., 171 Cal. 173, 152 P.
542; Taylor v. Taylor, 192 Cal. 71,218 P. 756, 51 A.L.R. 1074; Promis v. Duke,
208 Cal. 420, 281 P. 613; Tomaier v. Tomaier, 23 Cal.2d 754, 146 P.2d 905;
Tischhauser v. Tischhauser, 142 Cal.App.2d 252, 298 P.2d 551; Mills v. Mills,
147 Cal.App.2d 107, 305 P.2d 61; Rozan v. Rozan, 49 Cal.2d 322,317 P.2d 11.)
“Mr. Witkin states the rule succinctly: ‘A court with personal jurisdiction
of the defendant may enjoin him from doing an act elsewhere, even from
instituting a law suit.” (1 Witkin, Cal. Procedure, Jurisdiction, sec. 57, p. 327.)
Although the defendants in the instant case were enjoined from engaging in the
specific acts in California, or elsewhere, nevertheless the effect of the decree was
limited to materials to be sent to or received in California and used in this state. In
view of the fact that the decree operates solely upon the persons of the defendants,

concerns acts which culminate in California, and affects only the residents thereof

b

we perceive no unwarranted interference with federal function or prerogative.’”
People ex rel. Mosk v. National Research Co. of Cal., 201 Cal.App.2d 765, 777, 20 Cal.Rptr.
516, 523-24 (1962); emphasis in original.

California courts and Legislature remain constitutionally capable and willing to act to deter
extraterritorial conduct which has deleterious effects on its citizenry or those non-citizens or

businesses within its boundaries.






