DISCOVERY ESSENTIALS

John D. Rowell

OVERVIEW

The most recent iteration of the California Discovery Act provides essentially three
methods to obtain testimony and evidence before trial. Each will be discussed at length
below.

First, oral testimony may be obtained by way of deposition. (C.C.P. §§2025.010 -
2025.340 [oral deposition in California]; 2026.010 - 2027.010 [oral deposition outside of
California], 2035.010 - 2036.050[perpetuation of testimony or preservation of evidence
before filing action and pending appeal].)

Second, written testimony may be secured by way of interrogatories (C.C.P.
§§2030.010 - 2030.090[special interrogatories]; 2033.710-2033.740[ form
interrogatories]) or by deposition by written questions (C.C.P. §§2028.010 - 2028.080).

Third, documentary evidence may be obtained by request for production of
documents (C.C.P. §§2031.010 - 2031.320), a description of documents to be produced
attached to notice of deposition of a party (C.C.P. §2025.220(a)(4), 2025.280(a)), by a
description of documents to be produced attached to a deposition subpoena (C.C.P.
§§2020.020, 2020.510), or by a subpoena duces tecum (C.C.P. §§ 2020.410 - 2020.440).
In addition to the request for documents, the same procedure can be used for production
and inspection of land or other items of physical evidence. (C.C.P. §§2031.010 -
2031.320 [party] 2025.510 [non-party].)

The California Discovery Act provides the option of serving requests for
admission to narrow both legal and factual issues. (C.C.P. §§2033.010 - 2033.420.) The
Act also allows the compulsory physical or mental examination of a party or one who is
under the control of a party. (C.C.P. §§2032.010 - 2032.650.) I have never heard of a
plaintiff invoking the physical examination procedures to compel a defendant to submit to
a mental or physical examination, but can conceive of some cases where, by way of cross-
claim or by the nature of the defense, a physical or mental examination would be
appropriate.

The Federal Rules of Civil Procedure, on which the California Discovery Act of
1964 was originally based, provides similar procedures. Oral testimony by way of
deposition (FRCP 27 [depositions before action or pending appeal], 28 [person before
whom deposition may be taken], 30 [oral depositions], 31 [depositions upon written
questions], 33 [interrogatories], 34 [production of documents and things and entry upon
land], 35 [physical and mental examination of persons], 36 [requests for admissions], 45
[subpoenas].)

However, unlike California, since 1993, the parties in federal cases are initially
obligated to produce all materials which may be used to support their claims, identify all



known witnesses that may be used to support their claims, provide a calculation of
damages, and provide a copy of any insurance policy which may be applicable. (FRCP
16 and 26(a)(1) - (3).) Moreover, the obligation to produce documents and evidence
under the Federal Rules continues throughout the case both as to the initial disclosure and
the specific discovery requests. (FRCP 26(e).)

Expert witness discovery is provided by C.C.P. §2034.010 - 2034.730 and FRCP
26(a)(2) and (b)(4).

TIMING OF DISCOVERY
A. State

Generally, a party is entitled as a matter of right to conduct discovery such that
discovery proceedings will be complete on or before the 30" day before the date initially
set for trial. (C.C.P. §2024.020(a).) A continuance or postponement of the trial does not
operate to reopen discovery proceedings. (C.C.P. §2024.020(b).) However, on motion,
the court has discretion to extend the discovery cut-off dates generally or for a specific
means of discovery or witness. (C.C.P. §20204.050.) The parties “affected by it” may
also stipulate to extend the time for discovery or to reopen discovery after a new trial date
is set. (C.C.P. §2024.060.) The agreement must be in writing and must specify the
extended date. However, no such agreement shall require the court to continue or
postpone the trial of the action. (C.C.P. §2024.060.)

Expert witnesses are governed by a separate time limits. Generally, expert witness
discovery is allowed up to 15 days before the initial trial date. (C.C.P. §2024.030.)

If one party requests it in writing within 10 days after the initial trial date is set or
70 or more days before the trial date, whichever is closer to the trial date, simultaneous
written disclosure of expert witnesses is required. (C.C.P. §2034.220.) If no demand is
timely made, no expert witness discovery is required. The expert witness disclosure,
including disclosure of all discoverable reports and writings of the expert if requested,
takes place 50 days before the initial trial date or 20 days after service of the demand to
exchange, whichever is closer to the trial date. (C.C.P. §2034.230(b).)

Any party who exchanged is allowed to file a supplemental list of experts up to 20
days after the initial disclosure. (C.C.P. §2034.280.) However, the supplemental list is
limited to an expert who will express an opinion on a subject to be covered by an expert
designated by an adverse party and supplementation is only allowed if the party
submitting the supplemental list has not already retained an expert to testify on that
subject. (C.C.P. §2034.280(b).) The expert must be made available for deposition
“immediately.” (C.C.P. §2034.280(c).)

For purposes of these limits discovery is considered complete on the day a
response is due or on the day a deposition begins. (C.C.P. §2024.010.)

As to non-expert discovery, motions can be set for hearing up to 15 days before the
initial trial date. (C.C.P. §2024.020(a).) As to expert discovery, the deadline is 10 days
before the initial trial date. (C.C.P. §2024.030.)



B. Federal

In Federal Court, the parties will receive a notice of a scheduling conference or
direction to prepare a scheduling order per FRCP 16(b). FRCP 26(f) provides that at least
21 days prior to either the scheduling conference or the date the proposed scheduling
order is due, the parties must meet and confer. FRCP 26(a) provides that the initial
disclosure is to be made either at this meeting or within 14 days after the initial FRCP
26(f) meeting. No discovery is allowed prior to the initial FRCP 26(f) meeting.

Discovery cut-off dates are normally set by the trial court in the scheduling order.
(FRCP 16(b)(3).) The scheduling order is to issue as soon as practicable but in any event
within 90 days after the appearance of a defendant and within 120 days after the
complaint has been served on a defendant. The scheduling order cannot be modified
except on a showing of good cause. (FRCP 26(f).)

The trial court will also set disclosure times for expert witnesses. (FRCP
26(a)(2)(C).) Be aware that the disclosure requirements for expert witnesses in
federal court are substantially different than those in state court. Experts are
identified as those persons who are expected to testify under Federal Rules of Evidence
702 (testimony by experts), 703 (bases of opinions by experts) or 705 (disclosure of facts
or data underlying expert opinion). (FRCP 26(a)(2).) The disclosure must be
accompanied by a written report signed by the expert. This report in turn must include:
(1) a complete statement of all opinions to be expressed and the basis and reasons for the
opinions; (2) the data or other information considered by the witness in forming the
opinions; (3) any exhibits to be used as a summary of or support for the opinions; (4) the
qualifications of the witness, including a list of all publications authored by the witness
within the preceding 10 years; (5) the compensation to be paid to the witness; (6) a listing
of all other cases in which the witness has testified as an expert at trial or by deposition
within the preceding 4 years. (FRCP 26(a)(2)(B).) Not a small task.

Generally, the expert disclosures will not be simultaneous in federal court.

Discovery is almost always cut-off before the Final Pre-Trial Conference.

ORAL DEPOSITIONS
A. State

L. Time

The defendant may serve notice of an oral deposition any time after the defendant
has answered or has otherwise appeared in the action. (C.C.P. §2025.210(a).) The
plaintiff may serve a deposition notice on any date that is 20 days after service of the
summons on or appearance by the defendant. (C.C.P. §2025.210(b).) Both these time
limits can be changed by the court.

An oral deposition must be scheduled for a date at least 10 days after service of a
deposition notice. (C.C.P. §2025.270(a).) If personal records of a consumer are being
sought, the deposition time must be at least 20 days after issuance of the subpoena. (/d.)



2. Location

Unless otherwise ordered by the court, the deposition of a natural person is to be
taken at a place that is within 75 miles of the deponent’s residence or within the county
where the case is pending and within 150 miles of the deponent’s residence. (C.C.P.
§2025.250(a).)

Any party, except the deponent, may appear at a deposition by telephone or other
electronic means. (C.C.P. §2025.310(a).) The court may also order that the deponent
may appear by telephone or other electronic means. (C.C.P. §2025.310(b).)

3. Notice

The notice must contain the name and address of each deponent, if known, the
address where the deposition will be taken, the date of the deposition and a general
description of any documents to be produced by the deponent. (C.C.P. §2025.220.) If the
deposition is to be recorded by audio or video, notice of the intent to do so must be
included. (/d.) While the deposition officer cannot be a relative or employee of any party
or attorney (C.C.P. §2025.320(a)), the video operator may be an employee (C.C.P.
§2025.340(b)). However, if the video tape is to be offered as evidence at trial, the
operator must be capable of administering oaths and not be an employee or relative of any
party or attorney. (C.C.P. §2025.340(c) and §2025.620.)

If the deponent is not a natural person the deposition notice must describe with
reasonable particularity the matters on which examination is requested. The deponent is
then required to identify and produce those of its officers, directors, managing agents,
employees, or agents who are most qualified to testify on its behalf as to those matters to
the extent of any information known or reasonably available to the deponent. (C.C.P.
§2025.230.) Such a deposition notice is sometimes referred to a Person Most Qualified
or Person Most Knowledgeable deposition. The use of this procedure coupled with a
description of documents to be produced is highly recommended and generally extremely
effective. When coupling the document request with a PMQ deposition notice, it is a
good idea to identify the categories of the documents themselves as individual items of
examination.

4. Re-examination of Deponent

Once a party has taken the deposition of a natural person, neither the party who
gave notice, nor any other party may re-examine the deponent in another deposition in the
case. (C.C.P. §2025.610(a).) The court may, for good cause shown, order another
deposition and the parties, with the consent of the witness, may stipulate to another
deposition. (C.C.P. §2025.610(b).)

There is a very important exception to this rule. If the previous deposition was
taken pursuant to a PMQ notice, the natural person deponent cannot use the prior
deposition as a means of avoiding a second deposition. (C.C.P. §2025.610(c).)

5. Out of State Depositions



[f a deposition is sought of an out of state party, the timely service of a deposition
notice is sufficient to compel attendance. (C.C.P. §2026.010(b) and §2027.010(b).)
Generally, California procedures will apply. (C.C.P. §2026.010(a) and §2027.010(a).)
However, anyone who is authorized under the laws of United States or the place where
the deposition is being taken may serve as deposition officer.(C.C.P. §2026.010(d) and
§2027.010(d).) Alternatively, the court may appoint someone. (Id.)

The parties are authorized to use local process to secure attendance of non-party
witnesses and the Discovery Act authorizes the California court to issue commissions,
letters rogatory, or letters of request to effect attendance by a non-party witness. (C.C.P.
§2026.010(f) and §2027.010(f).)

Based upon past experience in air crash disaster litigation and products liability
litigation, I have found it easier in most non-United States jurisdictions to bring along my
own court reporter. This is usually not much more expensive and provides a measure of
security.

B. Federal

l. Timing and Notice

Depositions may not be taken prior to the initial Rule 26(f) meeting of counsel.
(/d.)

As in state court, the party desiring to take the deposition must give notice.
However, in federal practice, the notice must only be reasonable and there is no set time
period. This has given rise to disputes as to what reasonable notice is. In United States v.
Phillip Morris, Inc. (D. DC 2004) 312 F.Supp.2d 27, 36-37, the District Court held that
three days was not reasonable notice. In that case, the court noted that the time was
unreasonable, “especially to busy litigators who need to prepare to testify about events
occurring six to nine years previously.” (See also In re Sulphuric Acid Antitrust Litigation
(N.D. 11l. 2005) 231 F.R.D. 320, 327.) Ten days notice is normally reasonable, but it
depends on the circumstances of the case. (See discussion in /n re Sulphuric Acid
Antitrust Litigation, supra, 231 F.R.D. at 327.) Some courts have local rules requiring
counsel to consult with opposing counsel about convenience for deposition dates. For
example, Northern District of California Rule 30-1 requires such contact.

A deponent who claims lack of sufficient notice may seek a protective order to
enlarge the time for taking the deposition. (FRCP 26(c), 30(b)(3).) It is important to
remember that merely filing a motion for a protective order does not stop a deposition or
excuse the deponent from attending. (See FRCP 30(d)(1), Advisory Committee Notes to
1993 Amendments to FRCP 30(b)(3).) However, if the moving party received less than
eleven days notice of the deposition and its motion for protective order was pending at the
time of the deposition, the deposition cannot be used against that party at trial. (FRCP
32(a)(3).)

The notice must state the time and place for taking the deposition and the name
and address of each person to be examined, if known, and if the name is not known, a






